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| 
UNITED STATES OF AMERICA, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


JURISDICTIONAL STATEMENT 


This is an appeal from a conviction and sentence in 
| 
the United States District Court for the District of Columbia. 
This Court has jurisdiction under 28 U. S. C, § 1291. 


Jurisdiction of the case below is based on 18 U.S.C. 
| 


8 3231. | 


STATEMENT OF THE CASE 
On the 2lst day of December, 1959, appellant was 


indicted on one count for possession of marihuana in violation 


of the Federal Narcotic Laws.t Appellant pleaded not guilty and 


on the 27th day of January, 1960, his motion for suppression of 


evidence was heard by the Court and denied. | (tr. 25, JAo 
On Jamary 28, 1960, appellant was tried by the Court, having 
wetved his right to a trial by jury, (Tr. 29,| S.A. ) and a 
finding of guilty was entered by the Court. | (Tr. Sl, JA. 


| 
Tt Title 26, Section 7h} (a), U.S. Code. 


). 


). 


On the kth day of March, 1960, appellant was sentenced and said 
judgment and commitment is on appeal. 

At the hearing of appellant's motion to suppress 
evidence, appellant testified that on the 6th day of December, 
1959, at approximately 1:00 A.M., he was walking alone heading 
south on end Street, N. W., having left a friend of his a short 
time earlier and was heading to where he normally spends the 
weekends from the base, at 25th Street, 8S. E. (Tr. 3, J.A. )s 
when he was ordered to stop from across the street by Officer 
Robert C. Brewer and his partner, members of the Metropolitan 
Police Department. (Tr. h, JoA- ). Appellant stopped walking 
and Officer Brewer approached him saying, "you know if you'd 
gone any further, you would probably have been flying up in the 
air with the birds." (Tr. h, JA. ). While Officer Brewer 
was approaching and before he arrived at where appellant was 
standing, appellant threw a cigarette package containing five 
marihuana cigarettes into the hedges alongside of the street. 
(Tr. 5, JoAc ). \|Appellant further testified that Officer 
Brewer asked to see his identification, and after complying, 
Officer Brewer grabbed the appellant by the belt and told his 
partner to shine the flashlight into the hedges because he had 
seen appellant throw something away (Tr. 6, JA. ). Officer 
Carlson found a cigarette package containing five marihuana 
cigarettes, and after further conversation in which appellant 
denied knowing anything about the cigarettes, the officers took 
appellant to the precinct (Tr. 6, JA. ). 

Appellant’ admitted to the possession of the marihuana 


at the hearing on the motion to suppress evidence (Tr. 8, J.A. 


). Appellant testified that the reason why he threw the 
marihuana cigarettes into the hedgss was "because I was afraid 
that they were going to arrest me and search me and. . 

5, 63 JeAo ) and further". . . I figures that he'd probably 
search mo and find it on me." (Tr. 7, JeAo )e 

officer Brewer testified at the hearing of the motion 
to suppress evidence that he and Officer Carlson observed 
appellant peering in a window of a grocery store at 1:00 A.M. 
at 2nd and Rhode Island Avenue, N.W. (Tre. ll, J.A. ). The 


officers did not know appellant, nor had they ever seen him before 


<= 


i 
this night. When the officers proceeded to approach appellant, 
he started walking down 2nd Street (Tr. 11, J.A. ). The 


officer ordered appellant to stop, but appellant continued to 
step up his pace (Tr. 11, J.A. ). The officers followed 
and again ordered appellant to stop and that he had better halt 
(Tr. 12, J.A. ). Appellant continued walking and looking 
over his shoulder at the officers (Tr. 15, JeAs ). While 
approaching appellant, Officer Brewer saw appellant put his hand 


| 
into his pocket and when he was six (6) feet from appellant, he 
| 


saw appellant throw something into the hedge (Tr. 16, JA. 

). Officer Brewer immediately grabbed appellant by the coat 
while he was walking down the street (Tr. 15, JeAe ). 
ThenOfficer, Carlson, searched the hedges, using his flashlight 
and found a cigarette package which contained five marihuana 
cigarettes (Tr. 12, J.A. ). 

Appellant did not commit any crime or violate any 
ordinance to give the officers a reason to arrest him (Tr. 16, 
JA ). The officers did not have a warrant for his arrest; 
in fact, they had never seen appellant before this night. 

Appellant claims that the arrest took place after the 
officers ordered the appellant the second time to stop and when 
the appellant stopped and waited for the ofbtcers to approach 
him. At the moment the officers restricted appellant's move- 
ment, the arrest took place. Appellant further claims that he 
did not intend to abandon the cigarette package when he threw 
it in the hedge, but was only attempting to! hide the marihuana 
from the officers because he knew they were going to search him. 
Appellant contends that this case comesunder Williams v. United 
States, 99 U.S. App. D.C. 161, 237 F.2a 789, (1956). 

The Government admitted the arrest was unlawful and 
without probable cause but that the appellant abandoned the 
cigarette package before the arrest (Tr. 16, JA. ). 

The trial court denied the motion! to suppress evidence 
holding that the arrest took place when the officer placed his 
hands on appellant and that the appellant had abandoned the 


milf 


marihuana before the arrest (Tr. 25, J.A. ). 

The following day, appellant went to trial before 
the same judge that heard the motion to suppress evidence, 
appellant having waived his right to a trial by jury. Appellant 
renewed his motion to suppress the evidence before trial which 
was denied (Tr. 30, J.A. ). Officer Brewer was the only 
government witness, since appellant stipulated to the testimony 
of Detective Fuguson and the chemist (Tr. 47, 48; J.A. ). 
Appellant again renewed his motion to suppress at the end of 
the Governments case which was denied by the trial court (Tr. 
49, 50, 51; Jed. ). Appellant neither testified nor offered 
any evidence, electing to stand on the motion to suppress. The 
court found appellant guilty (Tr. 51, J.A. ), and after 
senténcing, the trial court granted appellant leave to proceed 
on appeal without prepayment of costs. 


STATUTES AND RULES INVOLVED 


AS TO THE ARREST AND SEIZURE: 
‘U. S. Const. Amend. Iv. a re 
The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no warrants shall issue 
but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the persons 
or things to be seized. 
Federal Rules of Criminal Procedure, Rule hil (e): 
"Motion for Return of Property and to Suppress Evidence. 


A person aggrieved by an unlawful search and seizure may move 


the district court for the district in which the property was 
seized for the return of the property and to suppress for use 
as evidence anything so obtained on the ground that (1) the 
property was illegally seized without warrant, ... The judge 
shall receive evidence on any issue of fact necessary to the 


decision of the motion. If the motion is granted, the property 
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shall be restored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any hearing or 
trial. The motion to suppress evidence may also be made in 
the district where the trial is to be had. ‘The motion shall 
be made before trial or hearing unless oppdrtunity therefor 
did not exist or the defendant was not aware of the grounds for 


the motion, but the court in its discretion may entertain the 


motion at the trial or hearing." 
TITLE 26, SECTION 47h (a), U.S. Code, UNLAWFUL POSSESSION: 

It shall be unlawful for any person who is a tran- 
sferee required to pay the transfer tax aareised by Section h7h1 


(a) to acquire or otherwise obtain any marihuana without having 


| 
paid such tax; and proof that any person shall have had in his 


possession any marihuana and shall have failed, after reason- 
able notice and demand by the Secretary or his delegate to 
produce the order form required by Section bre to be retained 
by him shall be presumptive evidence of guilt under this Section 
and of liability for the tax imposed by Sect ion K74L (a). 


—6n— 


SUMMARY OF ARGUMENT 


Was the trial court correct in denying appellant's 
motion to suppress the evidence where the arrest of appellant 
was unlawful and iwithout probable cause and not disputed by 
the United States. 

This case involves the application of the deterrent 
remedy of exclusion developed by the federal courts to enforce 
the Fourth Amendment. As this court recently observed in 
Wrightson v. United States, 95 App. D.C. 390, 222 F.2d 556, 558 
(D.C. Cir. 1955); it is well established that the Fourth Amend- 
ment protects the people against unreasonable arrests as well 
as against unreasonable searches. Thus, the wrongful arrest of 
appellant, without more, marked a violation of the Amendment. 
Since the arrest by the officers was admittedly unlawful, the 


seizure of the marihuana was unlawful and without probable cause. 
IT 


Was the trial court correct in holding that the arrest 
took place when the police officers placed his hands on 
appellant? 

Appellant contends that the arrest took place after 
the police officers ordered him to stop the second time and 
when the appellant stopped wrking and waited for the officers 
to approach. Appellant knew the officers were fully armed with 
pistols and police sticks and to violate their orders would 
have meant taking his life in his own hands. He knew he could 
not escape from the officers and that he was gping to be 
searched. 


The appellant was under arrest when he stopped 


walking. In Henry v- United States, 361 U.S. 98, 28 U.S. Law 


Week 015, the Supreme Court stated: ". . . The arrest took 
place when the federal agents stopped the car. . . When the 
officers interrupted the two men and restricted their movement: , 
the arrest for purposes of this case, was complete." The 


officers did not have to have physical possession of appellant 


a) , 
before the illegal and unlawful arrest took place, but when they 


restricted his movement, and this occurred when he stopped 
walking. 

(a) The trial court should have followed the doctrine 
in Williams v. United States, 99 U.S. App. 'D.C. 161, 237 F.2a 
789 (1956). | 

In the Williams case, the court stated: "Since they 
(narcotics) were procured as a result of ar illegal arrest the 
motion for their suppression made at the trial should have been 


granted." Appellant and Williams were illegally arrested and 


without probable cause; they were both in custody; appellant 
tried to hide the narcotics in the bushes, where Williams dropped 
the narcotics on the floor of the police station. Both were in 
fear that the officers were going to search them and it was this 
fear and coercion that caused them to act and reveal the evidence 
to the fficers. 
III | 
Was the trial court correct in holding that the 
evidence was abandoned property? The trtellcours held that the 


five marihuana cigarettes were abandoned property and, as such, 


appellant did not have any interest in the evidence to have it 
suppressed. Appellant admitted the possession of the narcotics 
and the reason that he parted with its possession was the fear 
that the officers would find the narcotics dn him. Appellee did 
not prove the evidence was abandoned property, but assumed that 
it was. Appellee did not prove that appellant relinquished all 
right, title, claim and possession with the intention of not 


reclaiming it or resuming its ownership. The throwing of the 
cigarette package was the parting with the possession of the 
evidence temporarily. Appellant would not claim ownership now 
if he intended to abandon the narcotics. It can safely be 
said that if the officers did not find the evidence, appellant 


would have returned to recover the narcotics» 


Was the trial court correct in denying appellant's 
motion to suppress the evidence where the arrest of appellant 
was unlawful and without probable cause and not disputed by 
the United States? 

This case involves the application of the deterrent 
remedy of exclusion developed by the federal courts to enforce 
the Fourth Amendment. By definition, therefore, the decisive 
issue is whether the character of the police action in the 
instant case is such that it should be deterred. 

Appellant does not have to go into the question of 
probable cause, since appellee admits that the arrest was un- 
lawful and without probable cause, and, therefore, the evidence 
should have been suppressed. As this court, in Wrightson v. 
United States, 95 App. D.C. 390, 393, 222 F.2d 556,558, (D.C. 
Cir. 1955), it is well established that the Fourth Amendment 
protects the people against unreasonable arrests as well as 
against unreasonable searches. Thus, the wrongful arrest of 
appellant, without more, marked a violation of the Amendment. 
Since the arrest by the officers was admittedly unlawful, the 
seizure of the marihuana was unlawful and without probable 
cause. 

The Fourth Amendment guarantees the right of the 
individual to be secure in his person against unreasonable 
arrests, as well as against unreasonable searches, is supported 
by overwhelming authority. Albrecht v. United States, 273 U.S. 
1, 5, (1927); West v. Cabell, 153 U.S. 78, 87 (189)); Worthington 
v. United States, 166 F.2d 557, 562 (6th Cir. 198); United 


States v. Rabb, 11 F.2d 45,6 (3rd Cir. 19), cert. denied, 
322 U.S. 727 (194); United States v. Gokey, 32 F.2d 793,79 
{(N.D. N.Y. 1929). 


A seizure which is the fruit of an unreasonable arrest 


is itself "unreasonable" within the meaning of the Fourth 


Amendment. Here, the seizure of appellant's property con- 


stituted a violation of the Fourth Amendment, is clear from 
| 
the pronouncements of this court and the Supreme Court in 


United States v. Jeffers, 342 U. S. 48 (1951), affirming 88 App. 
D.C. 58, 187 F.24 498 (D.C. Cir. 1950). 

In Jeffers, there was no "search" within the meaning 
of the Fourth Amendment so far as appellant was concerned 
because the premises invaded by the police were not his. 
Nevertheless, this court reversed his conviction, demonstrating 
the search of the Fourth Amendment and the policy of the ex- 
clusionary rule designed to effectuate its 


"Ve believe the correct rule to be that 
one who seasonably objects to thei use in 
evidence against him of property he owns which 
has been seized as the fruit of an unlawful 
search or otherwise in violation of the Fourth 
Amendment is entitled to its exclusion, though 
the premises searched were not his. He is a 
'victim' of .. . and 'aggrieved'|by . . . the 
violation of the Fourth Amendment, To deny 
him standing to object would be inconsistent 
with the purpose of the exclusionary rule to 
make the Amendment effective; for: it condemns 
unreasonable seizures as wens as unreasonable 
s2are es, and applies to ects! as we as 

ouses'. 

88 App. D.C. at 61-62, 187 F.2d at 501-02. 
(Emphasis added). 


In affirming, the Supreme Court virtually repeated 


Gre 


the comment of this Court: 


"We agree with the Court of nppeals that 
the seizure was made in violation of the 
Fourth Amendment and on motion of| respondent, 
its fruits should have been excluded as 
evidence on his trial. 


The Fourth Amendment prohibits both un- 
reasonable searches and unreasonable seizures, 
and its protection extends to Powe thouses' 


and ‘teffects'. 
342 U.S. at 50-51. 


This court has, more than once, ie evidence 
obtained by a search which, in truth, was not incidental to 
an arrest, but when in fact the arrest was incidental to a 
search. Lee v- United States, 98 U.S. App. D.C. 97, 98, 99 
232 F.2d 35h, 355,356; McKnight v. United States, 87 U.S. App. 


D.C. 151, 183 F.2d 977; White v. United States, U.S. Appe 


D.C. F.2a , decided October 22, 1959. 


The strength of the evidence as proof of guilt does 
not serve retroactively to validate the invalid means by which 
the evidence was secured, to permit its use on the trial of the 
one whose rights are violated. The case of United States v. 

Di Re, 332 U.S. 581, has long settled this question. The 
Supreme Court, speaking through Mr. Justice Jackson, stated at 
page 595: 

"We have had frequent ocassion to point out 

that a search is not to be made legal by 

what it turns up. In law, it is good or bad 

when it starts and does not change character 

from its success." 

Here, the appellant was denied a great constitutional 
protection and to, permit this injustice and violation would be 
to depart from the correct principles in the administration of 
criminal law. To isolate the seizure of appellant's property 
while under illegal arrest from the illegal arrest itself "would 


permit a quibbling distinction to overturn a principle which 


was designed to protect a fundamental right." United States v. 


Jeffers, 342 U.S. 48, 52 (1951). 

Here, the "throwing away" occurred while appellant 
was under unlawful arrest. In fact, it was the arrest and the 
fear it created that caused appellant to try to get rid of 
and hide the evidence. It was the imminence of a search that 
caused appellant to uncover the incriminating evidence on the 
street a moment or two before he was to be searched is a 
fortuity which, in no way, lessens the need to strike down the 
misconduct of the officers. Police action vilative of the 
Fourth Amendment is equally reprehensible whether the fruits 
of the lawless action are found in the course of a physical 
search of the person or are handed over on direction or by 
coercion or, as here, revealed in an unsuccessful attempt to 
avoid imminent discovery. What the police find and how they 
find it, short of consent, which is not at issue here, is 
unimportant. What is important is the unconstitutional conduct -- 


here the unlawful ‘arrest on a street, put the officers in a 


position to find it. It is this type of conduct that the 
principles of the Fourth Amendment and the exclusionary rule 
are designed to deter. One need look no further then the 
landmark cases of Boyd v. United States, 116 U.S. 616, (1886) 
and Weeks v. United States, 232 U.S. 383 (1914): 


"The principles laid down in this 
opinion affect the very essence of 
constitutional liberty and security. 
They reach farther than the concrete 
form of the case then before the court, 
with its adventitious circumstances; 
they apply to all invasions on the part of 
the government and its employees 
of the sanctity of a man's home and the 
privacies of life. It is not the break- 
ing of his doors, and the rummaging of 
his drawers, that constitutes the essence 
of the offence; but it is the invasion of 
his indefeasible right of personal secur- 
ity, personal liberty and private property, 
where that right has never been forfeited 
by his conviction of some public offense,-- 
it is the invasion of this sacred right 
which underlies and constitutes the 
essence of Lord Camden's judgment... . 


| 
"Can we doubt that when the Fourth 
and Fifth Amendments to the Constitution 
were penned and adopted, the language of 
Lord Camden was relied on as expressing the 
true doctrine on the subject of agencies 
and seizures, and as furnishing the true 
criteria of the reasonable and 'unreason- 
able' character of such seizures?" 
Bore v- United States, Z1ONU SHORE; 630 
quoted with approval in Weeks v. 
United States, 232 U.S. 383, 391 (191)). 


The application of this liberal approach in the 
itself is most lightening: | 


| 
"It 18 true that certain aggravating in- 
cidents of actual search and seizure, such 
as forcible entry into a man's hopse and 
searching amongst his papers, are) wanting, 
but it accomplishes the substantial object 
of those acts in forcing from a party 
evidence against himself. It is our opinion, 
therefore, that a compulsory production of 
a man's private papers to establish a 
criminal charge against him, or to forfeit 
his property, is within the scope! of the 
Fourth Amendment to the Constitution, in 
all cases in which a search and seizure 
would be; because it is a material in- 
gredient, and effects the sole object 
and purpose of search and seizure." 
116 U.S. 622. 


"Though the proceeding in question is 
divested of many of the aggravating inci- 
dents of actual search and seizure, yet, as 
before said, it contains their substance 
and essence, and effects their substantial 
purpose. It may be that it is the obnoxious 
thing in its mildest and least repulsive 
form; but illegitimate and unconstitutional 
practices get their first footing in that 
way, namely, by silent approaches and 
slight deviations from legal modes of pro- 
cedure.| This can only be obviated by 
adhering to the rule that constitutional 
provisions for the security of person and 
property should be liberally construed. A 
close and literal construction deprives 
them of half their efficacy, and leads to 
gradual; depreciation of the right, as if 

it consisted more in sound than in substance. 
It is the duty of courts to be watchful for 
the constitutional rights of the citizen, 
and against any stealthy encroachments 
thereon. Their motto should be obsta prin- 
cipiis." (116 U.S. 635). 


The Government cannot escape the prohibitions of the 
Fourth Amendment and the deterrent effect of the Weeks doctrine 
by shutting out the invasions of appellant's rights of "personal 
security” and "personal liberty" and the viewing of his uncovering 
of the evidence in a vacuum. The events preceding the arrest 
constituted a fishing expedition on the part of the officers 
and such conduct cannot be condoned under the principles of 
the Fourth Amendment. 

Por this court to allow the evidence in dispute to 
be admitted, is td encourage police openly to defy the Con- 
stitution on the hope or chance that somewhere along the way 
the prisoner may be induced by the circumstances to uncover 
incriminating evidence in an attempt to avoid detection at 
his ultimate destination. The axioms of the Weeks doctrine 
are emphatically to the contrary. 

For this court to allow the evidence in dispute to 
be admitted is to hold, in effect, that a person under illegal 
arrest preserves his rights by permitting himself to be 
physically searched or by turning over evidence to his captors 
on their direction, but that he "cures" the illegal arrest b 


actively resisting discovery, by taking affirmative action to 


avoid detection. 


For this court to permit the evidence in dispute to 
| 
be admitted, is to wink at the very invasions of privacy the 
Weeks doctrine is designed to deter. 


II 


Was the trial court correct in holding that the 
arrest took place when the police officer placed his hands on 
appellant? Appellant contends that the green took place after 
the police officers ordered him to stop the second time and when 
the appellant stopped walking and waited for the officers ta 
approach. When appellant stopped walking, he was technically 
under arrest. Appellant testified that officer Brewer stated 
to him while approaching to the place where he was standing 
on the sidewalk: ! 

"You know, if you'd gone any further, you 

would probably have been flying up in 

the air with the birds. 
Officer Brewer denies using these exact words but does admit 
that he told appellant that he had better halt. When the 
officers ordered appellant the second time to halt, they were 
thirty feet or ten yards from the appellant. Appellant knew the 
officers were fully armed with pistols and police sticks and 
to violate their orders would have meant taking his life in 
his own hands. He knew that he could not escape from the 
officers. He knew that he was violating the law unbeknowned 
to the officers at that time. He knew that he was going to 
be searched. After stopping, appellant was under arrest. 

Appellant relies on the very medent case decided by 
the Supreme Court on November 23, 1959, Henry v. United States 
361 U.S. 98, 28 U.S. Law Week 4015. In this case, F.B.I. agents 
started watching one Pierotti, concerning |a theft of liquor 
from an interstate shipment and whose employer had told the 


agents that Pierotti was involved. They observed Pierotti and 


Henry and trailed them from a bar to an alley near a terminal. 
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Henry went up a gangway to resident premises and returned with 
cartons. They subsequently observed Henry making a similar 


trip at a bar, but were to far away to determine the size or 


contents. After leaving the bar, the agents flagged the car 


down. At this time, Henry said ". . . it is the G's;" tell 
them you just picked me up. One of the agents looked into the 
car and saw three cartons with the name "Admiral" and with 
out-of-town shipping labels. The defendants then claimed at 
the time they borrowed the car the cartons were inside. The 
agents knew this was false. The court held in reversing the 
conviction that the arrest occurred when the agents stopped 
the car and that there was lack of probable cause. The court 
stated at page 103 and 4016 that ". . . the arrest took place 
when the federal agents stopped the car . . . when the officers 
interrupted the two men and restricted their movements, the 
arrest for purposes of this case, was complete." (Emphasis 
supplied). 

Here, the officers arrested the appellant when they 
interrupted and restricted his movement. This restriction 
occurred after they ordered him to halt and the appellant 
stopped walking. The arrest did not take place when the 
officers placed their hands on the defendant, but prior thereto. 
The Supreme Court, in the Henry case, stated that when the car 
stopped, the arrest was complete, not when the agents had 
physical possession of the defendants or had placed their 
hands on the defendants. 

The Municipal Court of Appeals has passed on this 
exact question in the case of Price v. United States, 119 A.2d 
718, (1956). This is the case where a police officer observed 
a known numbers operator pass a manila envelope to another 
person. The officer seized it; looked inside and observed 
numbers slips, and then placedthe defendants undér arrest. 

The court held that the arrest was consumated prior to the 


seizure at the time the right of locomotion was restricted or 


when there was a restraint of the persons of the defendants. 
Appellant's right of locomotion wea restricted when 
he stopped walking and waited for the officers to approach him. 
It is seriously doubted that appellant, having stopped walking, 
could have taken leave of the officers presence when they 
were within ten yards of appellant, and certainly, when Officer 
Brewer was six feet from appellant, can it be said that 
appellant was not under arrest? The of ficers did not have to 
have physical possession of appellant before the illegal arrest 
took place, but when they restricted his Ep vemecite and this 


occurred when he stopped walking. 


a) The trial court should have followed the doctrine in 
Williams v. United States. 


Appellant contends that the = court should 
have suppressed the evidence according to the doctrine laid 
down by this court in the case of Williams v. United States, 
99 U.S. App. D.C. 161, 237 F.2d 789, (1956). In that case, 
Williams was arrested without probable cause and taken to 
the police station. While in the station, he dropped a 
cigarette package on the floor when it seemed clear he was 
going to be searched. This Court held that motion to suppress 
should have been granted saying: 

"Since they (narcotics) were procured as 

a result of an illegal arrest the motion 

for their suppression made at the trial 

should have been granted." 

In this case, Drake was illegally arrested without 
probable cause, which is admitted by the appellee. Appellant 
claims he was walking on the sidewalk when the officers 
ordered him to stop. Obeying the officers command and while 
waiting for them to appro ach hin, appellant attempted to hide 
the cigarette package by throwing it into the hedges when 
the officers were six feet from him. At the time appellant 
tried to hide the evidence, he was under arrest because he 


was restricted in his movement. He could not escape since 


the officers were within six feet of him. | The officers 


Eee 


intended to stop the appellant when they first saw him. 

A comparison of the Williams case and this case 
will show the error of the trial court. The appellant and 
Williams were illegally arrested and without probable cause; 
they were both in custody; appellant tried to hide the 
nardotics in the bushes, where Williams dropped the narcotics 
on the floor of the police station. Appellant admitted 
possession whereas Williams denied possession. Both were 
in fear that the officers were going to search them and it 
was this fear and coercion that caused them to act and reveal 
the evidence to the officers. The illegal and unlawful 
evidence was introduced against appellant which was a result 
or product of the illegal arrest. The trial court committed 


error in not granting the motion and suppressing the evidence. 
ASAE 


- Was the trial Court correct in holding that the 
evidence was abandoned property? 

The trial court held that the five marihuana 
cigarettes were abandoned property and, as such, appellant did 
not have any interest in the evidence to have it suppressed. 
Appellant admitted the possession of the narcotics and the 
reason that he parted with its possession was the fear that 
the officers would find the narcotics on him. It was this 
fear of being searched by the officers that he tried to hide 
the cigarette package in the hedges along side of the street. 

In order to constitute abandoned property, the owner 
mist relinquish all right, title, claim, and possession with the 


intention of not reclaiming it or resuming its ownership, 


possession or enjoyment. Jackson v. Steinberg, 200 P.2a 376, 


377, (1948) Sup. Ct. of Oregon. Appellant admitted having the 
evidence in his possession and that he parted possession with 
it. This was the only evidence submitted to show that the 
evidence was abandoned property. Appellee did not prove 


appellant gave up all right, title and claim with the intention 


of not reclaiming it or resuming its ownership. The appellee 
offered no evidence or even questioned the appellant concerning 
his intention of abandoning the mencotdoas Appellee merely 
assumes this conclusion without evidence to support it. The 
throwing of the cigarette package into the hedges by appellant 
did not constitute abandonment but merely parting with 
possession temporarily. He would not claim ownership now, if 
he intended to abandon the narcotics. | 

You cannot say that because a person parts with the 
possession of his property which he knows 1s going to be 
taken from him, that he gives up all his title and interest 
in the property. A person might part with the possession 
through fear or coercion but not the ownership and title to 
the property. Appellant admits possession and still claims 
ownership of the narcotics. It can safely be said that if the 
officers did not find the evidence, appelient would have 
feturned to recover the narcotics. The trial court, in holding 
that appellant abandoned the narcotics committed error, since 
there was no proof that appellant relinquished possession 
of the narcotics with the intention of not reclaiming it. 
The trial court finding is unsupported by the record, and 


| 
must be set aside. 


CONCLUS ION 


This court must view the circumstances of this case 


in the spirit of liberal construction, so as to prevent 
stealthy encroachments upon or gradual depreciation of the 
rights secured by the Amendment. "The Fourth Amendment was 
adopted in view of long misuse of power $i - and the assurance 
against any revival of it, so carefully embodied in the 
fundamental law, is not to be impaired vy judicial sanction 

of equivocal methods, which, regarded superficially, may seem 
to escape the challenge of illegality, but which, in reality, 
strike at the substance of constitutional right." Byars v. 


United States, 273 U.S. 28, 33, 34 (1927). 
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"The law provides, as a sanction 
against the flouting of this con- 
stitutional safeguard the suppression 
of evidence secured as a result of 
the violation; when it is tendered in 
a federal court." 


McDonald v. United States, 335 U.S. 
RST, 453 (1948). 


The constitutional safeguard has been flouted in 
the instant case. Evidence has been secured as a result. 
‘The sanction available when such evidence is tendered in 


court should be utilized. 


WHEREFORE, the judgment appealed from should be 


reversed and the conviction set aside. 


Respectfully submitted, 


James S. Gardiner 


1 Thomas Circle, N.W. 
Washington, D. Ce. 


Attorney for Appellant 
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No. 15654 
QUESTION PRESENTED 


Tn the opinion of the appellee, the following question is 
presented: 

Whether the District Court erred in denying appellant’s mo- 
tion to suppress evidence? 


q@ 


Summary of Argument, 
Argument: 
The District Court Did Not Err When It Denied Appellant’s 
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GAnited States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15645 


Epwarp Drake, Jk., APPELLANT 
v. 


Untrep Srares oF AMERICA, APPELLED 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 21, 1959, there was filed in District Court an 
indictment charging appellant with a violation of 26 U.S.C. 
§ 4744(a). Appellant entered a plea of not guilty on Decem- 
ber 28, 1959. On January 25, 1960, appellant filed a motion to 
suppress evidence which was heard and denied on January 27, 
1960 (Walsh, J.). Thereafter, appellant, with the consent of 
the United States Attorney and approval of the Court, waived 
trial by jury and was found guilty as charged. By judgment 
filed March 9, 1960, appellant was committed to the custody of 
the Attorney General under the provisions of the Federal Youth 
Corrections Act (J.A. 28). 

a. The hearing on the motion to suppress evidence. 

Edward A. Drake, the appellant, testified that on Decem- 
ber 6, 1959, at approximately 1:00 a.m. he was en route to 25th 
Street, SE. (J.A.3). While walking on 2nd Street, one of two 
police officers called to him from across the street. Appellant 
stopped and the officers “came over to” him (J.A.3). Just be- 
fore the officers got to where appellant had stopped, he (appel- 

(1) 


2 


lant) threw a pack of cigarettes into a hedge (J.A. 4). One 
officer asked to see appellant’s identification. After seeing the 
identification, this officer advised his companion to shine his 
flashlight into the hedge in order to find what had been thrown 
away (J.A.4). The package of cigarettes was recovered. Ap- 
pellant stated that he threw the cigarette package away because 
he believed the officers would search him and find it (J.A. 5). 
Upon cross-examination, he admitted that the package con- 
tained marihuana (J.A. 6). 

Robert C. Brewer, a Metropolitan Police officer, testified 
that on December 6, 1959, he was assigned to the 13th Precinct. 
At approximately 12:50 a.m., while on duty and in uniform, he 
and his partner, one Officer Carlson, observed appellant “peer- 
ing in the window of a grocery store at 2nd and Rhode Island 
Avenue, NW.” (J.A. 7). At this time, the officers were about 
one hundred feet from appellant. They “hollered across at 
him” to stop, but appellant continued walking south on 2nd 
Street “and began to step up his pace” (J.A. 7). The officers 
followed appellant and when they were within six feet of him, 
he threw an object over a hedge (J.A.8). He also discarded a 
cigarette which he had been smoking. Appellant was then ap- 
prehended by Officer Brewer who grasped him “by the rear of 
his raincoat” (J.A. 8). Officer Carlson recovered the object 
thrown over the hedge by appellant. This object was a pack- 
age of cigarettes (J.A. 10). 

b. The Trial. 

Robert C. Brewer testified substantially the same as he did at 
the hearing of the motion to suppress evidence (J.A. 16-25). 

Appellant then stipulated that the United States chemist 
would testify that the cigarettes, found in the package dis- 
carded by appellant and recovered by the officers, contained 
approximately 500 milligrams of marihuana as defined in 26 
USC. § 4761. It was further stipulated that following his 
arrest, appellant was questioned in regard to revenue stamps 
and stated that he had not paid any such tax (J.A. 25-26). 
The contents of the cigarette package were then received in 
evidence over appellant’s objection (J.-A. 26). 

Appellant offered no evidence in his own defense. The Court 
returned a verdict of guilty as charged. This appeal followed. 
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STATUTES INVOLVED 


Title 26, United States Code, Section 4761, in pertinent part 
provides: 

(2) Marihuana. The term “marihuana” means all 
parts of the plant Cannabis sativa L., whether growing 
or not; the seeds thereof; the resin extracted from any 
part of such plant; and every compound, manufacture, 
salt, derivative, mixture, or preparation of such plant, 
its seeds, or resin; but shall not include the mature stalks 
of such plant, fiber produced from such stalks, oil or 
cake made from the seeds of such plant, any other com- 
pound, manufacture, salt, derivative, mixture, or prepa- 
ration of such mature stalks (except the resin extracted 
therefrom), fiber, oil, or cake, or the sterilized seed of 
such plant which is incapable of germination. 

Title 26, United States Code, Section 4744(a), in pertinent 
part provides: 

(a) Persons in general. It shall be unlawful for any 
person who is-a transferee required to pay the transfer 
tax imposed by section 4741 (a)— 

(1) to acquire or otherwise obtain any marihuana 
without having paid such tax, or 

(2) to transport or conceal, or in any manner facili- 
tate the transportation or concealment of, any mari- 
huana so acquired or obtained. 

Proof that any person shall have had in his possession 
any marihuana and shall have failed, after reasonable 
notice and demand by the Secretary or his delegate, to 
produce the order form required by section 4742 to be re- 
tained by him shall be presumptive evidence of guilt 
under this subsection and of liability for the tax im- 

posed by section 4741(a). 

SUMMARY OF ARGUMENT 

Appellant’s contention that the marihuana was recovered as 
the result of an illegal search and seizure following an unlawful 


arrest is without merit. Appellant’s own act of throwing the 
cigarette package over the hedge, as the officers approached, 
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disclosed the marihuana. And he did this prior to his arrest. 
The package containing the marihuana, then, was abandoned 
property. Here, there was in fact and law no search and in law 
no seizure of the evidence by which appellant was convicted. 
Since there was no search and seizure, appellant’s motion to 
suppress evidence was properly denied. 


ARGUMENT 


The District Court did not err when it denied appellant’s 
motion to suppress evidence 


The principal question to be considered in the instant appeal 
is whether the District Court erred in denying appellant’s mo- 
tion to suppress evidence This motion was originally heard 
and denied prior to the trial but was renewed and again denied 
when the contraband was received in evidence. 

The record discloses that on December 6, 1959, at approxi- 
mately 12:50 a.m., Officers Brewer and Carlson observed appel- 
lant “peering” in the window of a grocery store in the vicinity 
of 2nd Street and Rhode Island Avenue, NW. (J.A.7,17). At 
this time, the officers were in uniform and on duty. They dis- 
cussed “momentarily” whether or not they should “check him 
out” (J.A. 21). Because of the numerous housebreakings in 
the area, a decision was made to question appellant (J.A. 7). 
The officers were certainly entitled to “approach, confront and 
interrogate” appellant. Lee v. United States, 95 U.S. App. 
D.C. 156, 221 F. 2d 29 (1954). Green v. United States, 104 
US. App. D.C. 23, 259 F. 2d 180 (1958), cert. denied, 359 U.S. 
917. Cf. Ellis v. United States, 105 U.S. App. D.C. 86, 264 
F. 2d 372 (1959), cert. denied, 359 U.S. 998. Indeed, it was 
their duty to investigate in view of the lateness of the hour, the 
numerous housebreakings in the area and the appellant’s con- 
duct in “peering” in the window of a store which at that hour 
was closed. 221 F.2d at 30. 

Accordingly, the officers started toward appellant who then 
began walking south on 2nd Street (J.A. 7, 9, 18, 21). They 


* Appellant treats his arrest and the abandonment of the evidence as sepa- 
rate questions (Br. 18,16). Since these questions were resolved by the Dis- 
trict Court in connection with the denial of the motion to suppress evidence, 
appellee will consider them in its discussion of the validity of that denial. - 
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called to appellant to stop, but he kept walking at the: same. 
time “picking up his pace and looking back over his shoulder’. 
(J.-A. 7, 18). The officers, attempting to overtake appellant, 
called again to him to stop (J.A. 8). Appellant turned and 
looked at the officers but did not stop (J.A. 8, 9). Rather, he 
continued to increase his pace (J.A.9). When the officers were 
approximately six feet behind appellant, he threw an object 
over a nearby hedge (J.A.8, 10). The officers thought that 
the object “might have been a gun” (J.A.19). Officer Brewer 
” appellant’s raincoat and thus stopped his for- 
ward motion (J.A. 8). Officer Carlson recovered the object 
thrown by appellant which was identified as a cigarette pack- 
age. Inside were five hand-rolled cigarettes that contained “a 

green weed substance” (J.A. 19). 

At the outset, it is necessary to determine the exact point 
at which appellant was arrested. Of course, the word arrest has 
& well defined meaning, the essence of which is a restriction of 
the right of locomotion or a restraint of the person. Price v. 
United States, 119 A. 2d 718 (D.C. Mun. Appeals 1956). In 
Long v. Ansell, 63 App. D.C. 68, 71, 69 F. 2d 386, 384 (1934), 
it was stated that: 


“* * * the term arrest may be applied to any case 
where @ person is taken into custody or restrained of his 
full liberty, or where the detention of a person in custody 
is continued for even a short period of time.” 


The District Court held that the arrest occurred when Officer 
Brewer grasped appellant’s raincoat and thus restrained his 
locomotion (J.A. 27). There can be no question but that the 
Court’s holding was correct? Long v. Ansell, supra. Morton v. 
United States, 79 U.S. App. D.C. 329, 147 F. 2d 28 (1945), cert. 


? Appellant contends (Br. 13) that “the arrest took Place after the police 
officers ordered him to stop the second time and when the appellant stopped 
walking and waited for the officers to approach.” Appellant testified at the 
hearing of the motion that after the officers called to him, he stopped walk- 
ing and waited for them to approach (J.A. 3). Appellant’s contention that 
he was under arrest when he stopped walking is clearly contrary to author- 
ity. Nor did appellant consider himself under arrest at that time. He testi- 
fied that it was then he threw the cigarette package away “because I was’ 
afraid they were going to arrest me and search me” (J.A.4). Thus, appel- 
lant only contemplated a possible future act of the officers. And there is 
nothing in the record which indicates that the officers made any determina- 
tion to arrest appellant prior to his throwing the package over the hedge. 
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denied, 324 U.S. 895. Jenkins v. United States, 161 F. 2d 99 
(10th Cir. 1947). United States v. Scott, 149 F. Supp. 837 
(D.C.D.C. 1957). 

Appellant argues (Br. 8-13) that the marihuana was recov- 
ered as the result of an illegal search and seizure following an 
unlawful arrest. But appellant’s own act of throwing the pack- 
age over the hedge disclosed the marihuana, and he did this 
prior to his arrest.» The marihuana, then, was abandoned 
property. Hester v. United States, 265 U.S. 57 (1924). 

Of course, “a search implies an examination of one’s premises 
or person with a view to the discovery of contraband or evi- 
dence of guilt to be used in prosecution of @ criminal action.” 
Haerr v. United States, 240 F. 2d 533 (5th Cir. 1957). Here, 
there was in fact and law no search and in law no seizure of the 
evidence by which appellant was convicted. Hester v. United 
States, supra. Since there was no search and seizure, appel- 
lant’s motion to suppress evidence was properly denied. 
Hester v. United States, supra. Burton v. United States, 272 
F. 2d 473 (9th Cir. 1959). Briggs v. United States, 103 U.S. 
App. D.C. 145, 255 F. 2d 897 (1958). Haerr v. United States, 


supra. Leev. United States, supra. Martin v. United States, 
155 F. 2d 503 (5th Cir. 1946).* 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District court be affirmed. 
Outver GascH, 
United States Attorney. 


Cart W. BgeicHer, 
Donan S. Suara, 
Assistant United States Attorneys. 


* In this regard, the instant case is distinguishable from Wilame v. United 
Btates, 99 U.S. App. D.C. 161, 287 F. 2d 788 (1956). There, the narcotics 
‘were dropped at a precinct station after the arrest and when 2 search seemed 
imminent. This Court held that since they were procured as a result of an 
legal arrest, a motion for their suppression should have been granted. 

“In Briggs, this Court considered a situztion similar to the one presented 
in the instant case. There, the appellant was called over to a police car. 
As he approached, narcotics fell out of the newspaper he was carrying. The 
Officers picked up the narcotics and placed him under arrest. The District 
Court denied a motion to suppress‘evidence and this Court declined to dis- 
tarb the holding. 
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JOINT APPENDIX 
[Filed In Open Court December 21, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term ! 


Grand Jury Impanelled on July 2, 1959, Sworn in on July 7, 1959 


The United States of America Criminal No. 1127-59 

Grand Jury No. 1481-59 

Violation: 26 U,S.C. 4744{a) 
(Unlawful possession of marihuana) 


Vv. 
Edward Drake, Jr. 


te es a8 te 


The Grand Jury charges: | 

On or about December 6, 1959, within the District of Columbia, 
Edward Drake, Jr., being a transferee of marihuana required to pay the 
transfer tax imposed by Section 4741(a), Title 26, United States Code, 
obtained about 540 milligrams of marihuana without having paid such tax. 


/s/ Oliver Gasch | 

Attorney of the United States in 

and for the District of Columbia 
A TRUE BILL: | 
/s/ Carl F. Tierney 


Foreman. | 


| 
[Filed December 28, 1959] | 
| 
| 


PLEA OF DEFENDANT 


On this 28th day of December, 1959, the defendant Edward Drake, 
Jr., appearing in proper person and without counsel (will get), being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. | 
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The defendant is remanded to the District Jail. 
By direction of 
Edward M. Curran 
Presiding Judge Criminal Court #1 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ H.. G. Dodd 


By Harold Titus Deputy Clerk 
Assistant United States Attorney 


B. Williamson 
Official Reporter 


[Filed May 3, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * cd * 
January 27, 1960 
The above-entitled action came on for hearing on a pretrial 


motion to suppress, before the HONORABLE LEONARD P. WALSH, 


United States District Judge, at 4 o'clock p.m. 
* * * cad 


PROCEEDINGS 
DEPUTY CLERK: Case of Edward Drake, Jr., Criminal 1127-59. 
MR. GARDINER: Your Honor, we are ready. 
THE COURT: All right, we will proceed. 
DEPUTY CLERK: All witnesses in the case of Edward Drake, 
Jr., please go to the witness room, all witnesses on both sides. 
Thereupon -- 
EDWARD DRAKE, JR. 
the defendant, called as a witness in his own behalf, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GARDINER: 
Q. Would you state your name. A. My name is Edward Drake, 


Q. And directing your attention to on or about December 6, 1959, 
at approximately one o'clock in the morning, where were you at that 
particular time? A. I was walking down 2d Street going south, about one 
o'clock in the morning. | 

Q. Where had you been? A. I had beentoa friend of mine, Mr. 
Robert Stratton, on 1st and Rhode Island. | 

Q. And where were you headed? A. I was headed to where nor- 
mally I spend the weekends from the base over on 25th Street, S. E. 

Q. All right. Now, what happened when you were walking along 
2d Street, heading south? A. Well, I was apprehended by two policemen. 

Q. Let's go back for a second. Before you were apprehended, 
what were you doing? A. Well, I was walking down to the streetcar line 
to catch the streetcar. ! 

Q. When was the first time that you saw the policeman? A. When 
he was standing directly across the street from me, opposite me on the 


other side of the street. 


Q. Did they make any motion toward you? A. Well, he called 


out to me and said, "Hey, you," and that is when I noticed him. 
Q. Did you continue on walking or did you stop? A. No, I didn't, 
I stopped and he came over to me. | 
Q. Did he say anything to you? A. Yes, he did. 
Q. What didhe say? A. He said, "You know if | you'd gone any 
further, you would probably have been flying up in the air with the birds." 
Q. Do you know who said that to you, what police officer? A. 
Well, I know this one that was sitting in here, that went out, that was 
the one who said. 
Q. The police officer that was just in the courtroomhere? A. 


Yes, sir. 
Q. From the time when you saw the police officer who told you 
to stop until the time he came up to you, did you do anything ? A. Until 
the time he came up to me? | 
Q. Yes, did you do anything? A. No, I didn't. 
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MR. GARDINER: Your Honor, in this particular -- 

THE WITNESS: You mean when he came up to me? 

BY MR. GARDINER: 

Q. Yes, before he came up to you, had you dore anything prior 
to that with regard to throwing anything away? A. Well, before he got 
to me, before he got up to me, I threw a package away, a cigarette 
package. 

Q. Where did you throw this package? A. In the hedges along- 
side the street. 

Q. Now, directing your attention -- how far away were the 
police officers when they first told you to stop? A. When I first heard 
him, he was across the street. 

Q. All right. And then did they come over to you? A. Yes, he 
did. 

Q. Tell His Honor exactly what happened at that particular time? 
A. Well, he came over to me and just before he got to me, I threw 
this cigarette pack away that I had, because I was afraid that they were 
going to arrest me and search me and -- 

Q. Tell: His Honor exactly what happened when the police officers 
came upto you? A. And he saidto me, "Let me see your identification, " 
and I took it out of my pocket and showed it to him and he told the other 
one that was with him that I threw something, that he thought I threw 
something away, to take the flashlight and shine it into the hedges. 

And then he, when he told him to do that, he put his hand in my belt in 
the back of me and was holding me. And the other policeman that was 
making the search, took a cigarette pack and started tearirg it up 

and these cigarettes fell out and he said, "So this is what you threw 
away.” And I told him that it wasn't mine. So then he told me that he 
found a small butt down by my feet and he told me that I had been smoking 
that and I hadn't been smoking anything. So then they took me on araund 


4th Street up to Rhode Island where there be a patrol car and they took 


me on down to a precinct, which one I don't remember, and -- 
Q. Now, directing your attention back to the time the police 
officers came up to you, you stated that the police officer asked for 
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your identification, is that right? A. Yes, sir. | 

Q. When he first came up to you, how long did that take, to show 
him your identification? A. Well, it took about two minutes, something 
like that. 
Q. Did you just pull out your wallet and show it |to him? <A. Yes, 
I pulled out my identification and showed it to him. 
Q. When did he grab you behind your belt? A. When he told the 
other officer to shine the light in the hedges. | 
Q. Now, why did you throw away the ciagarette package? A. Well 

I thought that -- I figures that he'd probably search me and find it on me. 

Q. They were marihuana cigarettes in this package? A. To the 

best of my knowledge, yes. 

CROSS-EX AMINATION 
BY MR. WARNER: | 


? 


Q. Do I understand you, this was a butt down between, somewhere 
near your feet, is that correct? A. Well, that is where he said he found 
it, sir. | 

Did you see him stoop over and pick up the butt ? A. Yes, I did. 
. And it was a smoldering butt? A. No, it wasn't. 
- It was out? A. Yes, sir. 
And it was not your butt? A. Yes, sir, it was mine, but he 
said that I was smoking at the time that he apprehended me. 

Q. Well, now, Iam confused. I thought I heard you testify earlier 
that the butt that they picked up was not yours? | 

THE COURT: Wait just a moment. We will take! five minutes at 
this time. Will you step down. | 

Will you gentlemen come up here, off the record | 

(Bench conference off the record.) 

(A short recess was taken.) 

MR. GARDINER: Would Your Honor want me to clear up this 
point we were discussing? 

THE COURT: For the record. | 

REDIRECT EXAMINATION 
BY MR, GARDINER: 
Q. Mr. Drake, you mentioned earlier that before the police officer 
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came up to you, you threw away a package into the bushes? A. Yes, sir. 

Q. Did that package contain marihuana? A. Yes, sir. 

Q. It was your marihuana? A. Yes, sir. 

Q. Is that the same package that the police officer subsequently 
recovered after a search of the bush? A. Yes, it was. 

THE COURT: All right, that clarifies it. All right, counsel. 

RECROSS-EXAMINATION 

BY MR. WARNER: 

Q. And the butt on the ground, was that your butt? A. Yes, sir. 

MR. WARNER: All right, thank you. No further questions of this 
witness. 

THE COURT: All right, you may step down. 

(Witness excused. } 

MR. GARDINER: That is all the testimony we are going to offer. 

THE COURT: All right. 

Counsel, they are ready in the other case. 

(The Court took a verdict in another case. ) 

THE COURT: All right, gentlemen, you may proceed. 

Thereupon -- 

ROBERT C. BREWER 


called as a witness by the government, being first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. WARNER: 

Q. Officer, calling your attention to December 6, 1959, at or 
about one a.m. -- 

THE COURT: Wait just a moment. Counsel, for the purpose of 
the record, you have forgotten the witness’ name. 

MR. WARNER: Iam sorry, there were two officers. 

THE COURT: Ask him his name. 

MR. WARNER: Oh, yes. 

BY MR. WARNER: 

Q. Your name? A. Robert C. Brewer. 


| 
7 | 


Q. And you are with the Metropolitan Police Department ? A. Yes, 
| 
Q. Precinct 13, is that correct? A. Yes, sir. 
Q. Calling your attention to the 6th day of December, 1959, at 
or about one a.m., were you onduty that morning? A. | I was. 
Q. And in your capacity as a policeman, did you have occasion 
to stop on a public street corner, Edward Drake, Jr. ? A. I did. 
Q. Do you see that man in court today? A. Yes, sir. 
Q. Would you kindly indicate him to the Court? A. The gentle- 
man sitting with the red checked shirt on. 
MR. WARNER: May the record so indicate? 
THE COURT: The record indicates he has identified the defendant. 
MR. GARDINER: Yes. | 
THE COURT: You may proceed. 
BY MR. WARNER: 


Q. Would you kindly relate to His Honor the circumstances lead- 


ing up to your approaching the defendant? A. About 12:50 a.m., Sunday, 
December 6, I was assigned to a beat in No. 13 with my partner, Carlson. 
We observed this defendant peering in the window of a grocery store at 

2d and Rhode Island Avenue, N. W. The store was closed and because 

of the numerous housebreakings in the area, we decided to question him 
why he was looking in the closed store. We proceeded to approach him 


and we hollered to him to stop and he continued south. 


Q. Now, the first time, Officer, that you saw him, how far 
away were you? A. Oh, I'd say it was about a hundred feet. 

Q. Were you dressed in uniform? A. Yes, sir. | 

Q. And what was the first thing that you said to the defendant ? 
A. Well, he was walking and we told him to stop. ! 

Q. Did you say, "Hey, there, fellow?" A. We hollered across 
at him, yes. | 

Q. What, if anything, did the defendant do at that time? A. He 
continued walking south on 2d Street, N. W., and began to step up his 
pace. | 

Q. And what, if anything, did you dothen? A. Well, we started 
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to follow him and tried to catch up to him and then we yelled for him to 
stop again. 

Q. And did he stop? A. No, he did not. 

Q. Now, did you notice him do anything at this time? A. Well, 
we approached him approximately a block from where we originally saw him 
and as we approached him, we got within a certain distance, we saw him 
throw an object and he was in motion or still moving and I apprehended 
him by grabbing him by the rear of his raincoat. 

Q. How far away were you, Officer, when you saw him throw the 
object? A. Oh, I'd say about six feet. 

Q. And after he threw it, did you have occasion to lay hands on 
him? A. Yes, sir. 

Q. And was he still in motion at that time? A. Yes, sir. I had 
to hold his coat to: keep him from going down the street. 

Q. Thank you. Now, after you once stopped his motion, did you 
have occasion to go back and pick up the object that he had discarded? 


A. My partner did, in my full view, because we could see it from where 


we were standing. 

Q. And was it, you say, tossed over a hedge, or did you say that ? 

A. No, I didn't say that, but it was tossed over a hedge and my 
partner went directly to it, as I apprehended the defendant. 

Q. And atithis time, did you notice anything else about the presence 
of the defendant? A. Yes, sir, he was smoking at the time. 

Q. At what time? A. Before we got to him and as I grabbed 
him, he dropped the cigarette. 

Q. He dropped a cigarette? A. Yes, sir. 

Q. And did you recover that? A. I did. 

Q. And how far away fromhim was that? A. Well, it was about 
possibly a foot or two feet, one or two feet. 

Q. Officer, this cigarette that he was smoking and that he dis- 
carded, did he discard that before you put your handon him? A. Yes, 
sir. 

MR. WARNER: I have no further questions of the witness, Your 
Honor. 
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THE COURT: Mr. Gardiner. 
CROSS-EXAMINATION 

BY MR. GARDINER: 

Q. Officer Brewer, is it well lighted on 2d street at that particu- 
lar time or was it dark? A. No, that particular corner is very well 
lighted. | 

Q. And whereabouts, actually, the first time you'saw him was 
the defendant? A. He was on the southwest corner of 2d and Rhode 

| 


Island, N. W. | 
Q. And you say that he was looking into a grocery store? 
| 


A. Yes, sir. 
Q. How long did he remain at that particular grocery store? 
A. Well, when we first observed him, from that time until he observ- 
ed us, I would say it was probably maybe two -- 
Q. Thirty seconds? A. No, it was longer than eae about 
two minutes. 
Q. Then you motioned to him to stop, or did you yell to him? 
A. We started toward him and then he started walking sou om on 2d 


Street. 


Q. And then when did you yell to him? A. fee directly 
after, immediately then. | 


Q. How far away were you when you yelled to him? A. Oh, I 
imagine about fifty feet. | 

Q. And then he proceeded on down 2d Street? A, Yes, sir. 

Q. Headed toward what street? A. He was headed toward 
S Street. | 

Q. SStreet? A. Yes, sir. 

Q. And then did you motion to him again? A. Yes, sir, he 
kept looking back at us and I hollered again for him to stop and we were 
within -- much closer distance at that time. | 

Q. And did he give an indication that he had heard you? A. Well, 
he kept looking at us and turning around and picking up speed. 

Q. And then you say that was the last time that you yelled to him? 
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A. AsTIrecollect, it is, yes, sir. 


Q. Then you went right up to him and grabbed him? A. Yes, 


Q. When did you see him throw this package of cigarettes? 
A. Just before I got to him. 

Q. Just before you got to him? A. Yes, sir. 

Q. What kind of package was it? A. It was a Salem package. 

Q. And you went up to him and placed your hands on -- A. On 
the back of his raincoat, yes, sir. 

Q. Was it a topcoat or a raincoat? A. I believe it was a tan 

trench coat. 

Q. Allright. And then what did youdo? A. Well, my partner 
immediately went -- we both, of course, looked in the direction and he 
went directly to the pack, and we started talking to him then. 

Q. Theidefendant hadn't jaywalked or anything like that, across 
a red light or anything like that, had he? A. No, there was no control 
at that intersection. 

Q. How far were you from him when you saw him discard -- 
throw the cigarette? A. Approximately six feet. 

Q. Sixfeet? A. Yes, sir. 

MR. GARDINER: That is all, Your Honor. 

THE COURT: You may step down. 

(Witness excused. ) 

MR. WARNER: No further questions. No testimony in behalf 
of the government. 

THE COURT: All right. 

MR. GARDINER: That is all the testimony we have. 

THE COURT: Allright. Mr. Gardiner. 

MR. WARNER: May I say something that would shorten the 
proceedings? In all fairness to the Court, the government feels the 


arrest, in and of itself, was without probable cause. The theory on 


which the government proceeds is that this property was abandoned 
before the arrest was effected. 


ll 


MR. GARDINER: Your Honor, I have a case here saying this 
was not abandoned property, it is the case of Warren F. Williams v. 
United States. It was decided by our Court of Appeals here, October 
ll, 1956. It is found in 237 F. 2d 789. | 

In that case, Your Honor, it was where the| police officers had 
had a defendant in their custody, they were in the police station and 
the defendant discarded or threw on the floor some narcotics wrapped 
in some paper, which was later discovered by the police officers. The 
Court of Appeals in reversing the case, saying that the motion to suppress 
should have been granted, said, if I may quote this, Your Honor: A 
cigarette package containing capsules which in turn contained contra- 
band narcotics was procured by the officers, who had appellant in 
custody when he dropped the package in a corridor of the precinct 
station shortly after his arrest, when it seemed clear he was to be 
searched. The contraband capsules were admitted into evidence. 
Since they were procured as a result of an illegal arrest, a motion 
for their suppression made at the trial should have been granted. 
Your Honor, we have pretty much the same -- 
THE COURT: Pretty much, but isn't it distinguishable? 
MR. GARDINER: I don't think so, Your Honor. 
THE COURT: In this case, the man was in custody, was he 


not? 


MR. GARDINER: He was in custody but from this particular 
case, Your Honor -- when they told him to stop and he did stop, Your 


Honor, from his own testimony -- in the case of Henry v. United 
States, that is a Supreme Court decision that came down last Novem- 
ber 23d, found at 361 U.S. 98 and at 103, the Court said that when the 
officers interrupted the two men and restricted their movement, the 
arrest for purposes of this case was completed. It is therefor neces- 
sary to determine whether, at or before that time, they had reasonable 
cause to believe that a crime had been committed. |The fact that after- 
wards contraband was discovered, is not enough. An arrest is not 
justified by what the subsequent search discloses. And, Your Honor, 
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they went on in that case and said that good faith is not enough on the 
part of the police officers. They also said that probable cause exists 
if the facts and circumstances known to the officer warrant a prudent 
man in believing that the offense had been committed. 

Your Honor, here you have a man walking down the street. He 
has committed no offense whatsoever in the presence of these two police 
officers. They stop him and before he stops, he threw this marihuana 
into the bushes. And, Your Honor, with regard to that, I think it is very 
similar to that Warren Williams situation where he discarded it, and 
even though he did throw it away before the police officer grabbed him, 
he testified that he stopped and the police officer, himself, stated that 

the cigarette butt was right at his feet, one or two feet from him. 
And he said that he threw that away, about six feet before he had gotten 
to him and he had stopped, Your Honor, the defendant, and this package 
of marihuana was also approximately about six feet from him. 

And then also, Your Honor, if you take into consideration that 
the police officer had never seen this defendant before, hadn't known 
anything about him, and then of course there was no preliminary field 
test make on this particular marihuana before they arrested him, they 
didn't know what was in it, he had committed no crime in their presence; 
and Your Honor,, you can also take into consideration that this police 
officer was not a known narcotics agent especially trained in matters of 
search and seizure. That is just one of the circumstances, and also the 
mere suspicion, Your Honor, that there might have been something in 
this cigarette package, there was nothing to indicate that this defendant 
committed any crime at all in their presence and that is the test, Your 
Honor, they have to have reasonable grounds to believe that the person 
to be arrested has committed or is committing an offense. And certain- 


ly, up to the time that they arrested him, they had no idea what was in 


this cigarette package. 

THE COURT: Your basic contention is the arrest was made when 
they told him to stop? 

MR. GARDINER: Yes, Your Honor. 
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THE COURT: All right. 

MR. GARDINER: Also, Your Honor, he testified that the reason 
why he did throw it away was because he knew the police officers were 
going to search him. | 

THE COURT: All right, let's hear from the prosecution. 

MR. WARNER: Your Honor, the government has a very simple 
contention, to wit, that in accordance with most recent pronouncements 
by the Supreme Court, which has been cited to you by counsel for the 
defense, they have defined what is arrest under these circumstances and 
I quote directly: When the officers interrupted the two men and restricted 
their liberty of movement, the arrest for purposes of this case was 
complete. 

Now, in this instance, the arrest was ae as soon as this 
policeman had grabbed his raincoat and stopped this man. At that junc- 
ture, both pieces of property, which are the subject of the motion to 
suppress today, had been abandoned by this defendant. 

MR. GARDINER: Your Honor, with regard to the abandonment 
of the narcotics, it was right down about one or two feet from him, that 
is, this half a cigarette butt. The other narcotics, of course, in this 
Warren Williams case, Your Honor, I don't know how far away, it doesn't 
state in that particular case the distance, how far away the narcotics 
were in the police station from where he tried to get rid of it. 

MR. WARNER: Your Honor -- are you finished? In the 

Warren Williams case, the man was in the custody of the police 
and he was on his way to the police station, they were transporting him 
when he discarded it. | 

THE COURT: Mr. Gardiner mentioned he was in the precinct 
station. | 


MR. GARDINER: Yes, Your Honor. If I could say one other 
thing, Your Honor, that here he hadn't done anything, he hadn't commit- 
ted any offense whatsoever. The mere suspicion or good faith on the 


part of the police officers is not enough to warrant them in arresting 
this defendant and the motion should be granted and the evidence suppressed. 


He had done nothing whatsoever. 

THE COURT: Well, what do you say, though, about the peering 
in the window? 

MR. GARDINER: Your Honor, he hadn't done -- 

THE COURT: He hadn't done anything, let's presume that. But 
hasn't the officer got a right -- 

MR. GARDINER: They have a right to stop him but they went up 
and talked to him; but they haven't got any reasonable grounds to go up 
and place their hands on him and arrest him, which they did at that 
particular time. 

THE COURT: But the thing that concerns the Court, isn't that 
prima facie proof that he abandoned the object ? 

MR. GARDINER: No, Your Honor, because the case of Mervin 
Green v. United States, that is found at 259 Federal Reporter, 2d Series, 

page 180, that is the case, Your Honor, where these two narcotic 
agents were in their scout car and they saw this one Jap Palmer, who was 
a known narcotic addict and a peddler, and along with this other fellow, 
the defendant Green. They went up to him and asked him to talk to them, 
but Green, he took off and ran into this house and he was later arrested 
and narcotics were found on him. Your Honor, in that case, true, the 
Court does say the police have a right to question him, but they go on to 


Say that they had no probable cause, up until that particular time, to 


arrest him. And there he was a known narcotic addict and a pusher. 

THE COURT: Not Green? 

MR. GARDINER: Not Green, the other one. But Green, he took 
off and even at that particular time when he started to run, they had no 
probable cause to arrest him and the Court held that. It was only when 
he entered this particular building or this house, where they later 
arrested him for unlawful entry, and at that particular time, because he 
had committed an offense in their presence, but up until he ran into this 
house and it was unlawful entry, they did not have any cause to arrest 
him. 

And in our present set of facts, Your Honor, the defendant hadn't 
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done anything. There was suspicion on the part of the police officer but 
that is not enough. He had to commit some crime in their presence or 
they had to have reasonable grounds to believe that a crime was being 
23 committed and there is nothing here which would even indicate 
that he had. 
THE COURT: Let me ask you this, Mr. Gardiner, Iam getting 
confused. If he abandoned it, the motion cannot stand, can it? 
MR. GARDINER: Well, Your Honor, we are claiming that he 
didn't. | 
THE COURT: No, but I say, if the Court finds that he abandoned 
it, that he threw it away with the intent of abandoning it, that ends the 
matter, does it not? | 
MR. GARDINER: No, I don't think so, Your Honor, because he 
threw it away because he knew that the police officers were going to 
search him and he wanted to get rid of it. But I don't hink that he did 
abandon it here, Your Honor, because it was still within five or six feet 
of him when the police officer recovered it and he was pening, still. 
THE COURT: All right. | 
MR. WARNER: May I say one further remark To me, the issue 
is very simple. The Court must determine at what time the arrest took 


place. Once that is determined, then the Court must determine whether 


the abandonment of the property took place after the arrest or before 
the arrest. If the abandonment took place after the arrest, we havea 
Warren Williams situation and the motion lies. If the abandonment took 


place prior to the arrest, then there is nothing to the sponte 

THE COURT: There is what? | 

MR. WARNER: The motion is faulty. It is simply this, the 
government contends that an arrest is when the locomotion of a person 
is circumvented and stopped. An officer can't arrest a running man, 
The arrest is complete when the man is stopped. 

Now, it is the position of the government that the property was 
abandoned in this instance prior to the arrest. If the Court finds that it 


was abandoned after the arrest, then the government has no grounds to 
| 


stand on. 

THE COURT: All right. 

MR. GARDINER: If I could say just one thing, Your Honor. I 
hate to -- 

THE COURT: All right. 

MR. GARDINER: Your Honor, the police officer -- the defendant 
says that he was standing still -- the police officer said that he discarded 
the cigarette when he was about six feet from the defendant. If he had 
been running then -- the police officer said that the cigarette was one or 
two feet from where he was standing -- if he had been running, how could 


these measurements add up? He was standing still, Your Honor, and 
the defendant said that the police officer said, "If you had taken another 
step, you would have been flying up in the clouds." 

THE COURT: All right. The Court finds in this case that on 
December 6, 1959, the arrest of the defendant in question did not occur 


until such time as there was physical custody of the defendant and, 
prior to that time, there was a disposition of the marihuana. The Court, 
therefore, denies the motion to suppress. 
* * * * * 
January 28, 1960 
The above-entitled action came on for trial on the merits, before 
the HONORABLE LEONARD P. WALSH, United States District Judge, 
at 12:15 o’clock p. m. 
* * * 
PROCEEDINGS 
MR. WARNER: The government is ready to proceed. 
THE COURT: All right, you may proceed. 
* * * * * 
DEFENDANT DRAKE: "Waiver of trial by jury. With consent 
of the United States Attorney and approval of the Court, the defendant 
waives his right to trial by jury." 


* * * * * 


MR. GARDINER: Your Honor, for the purpose of the record, I 
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would like at this time to renew my motion to suppress the evidence. 
THE COURT: And the motion will be denied and the record will 
indicate that the motion has been denied. 
Thereupon -- 
ROBERT C. BREWER | 
called as a witness by the government, being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. WARNER: | 


Q. * Your OAS A. "Private, Metropolitan Police 
Department. | 
Q. Were you so engaged in that occupation on Sunday morning 
at about one a.m., December 6, 1959? A. I was. | 
Q. Now, while engaged in that occupation on that date, did you 
have occasion to place under arrest one Edward Drake, Jr.? A. I did. 
Q. Do you see him in court today? A. Yes, sir. 
Q. And where is that? A. Sitting at the tens with the red 


checked shirt. 
* * * * * 


Q. Would you kindly advise the Court where it was that you 
first saw this defendant on the morning of December 6, 1959? A. On 
the southwest corner of 2d and Rhode Island Avenue, N. Ww. 

Q. Would that be in the District of Columbia? A. Inthe 


District of Columbia, yes, sir. 


Q. And would you kindly state further the circumstances under 
which you observed the defendant? A. I observed this defendant peer- 
ing into the window of a closed grocery store approximately one a.m. 
in the morning on Sunday morning, December 6, 1959. | 

Q. How were you dressed at this time, Officer ? A. Full 
uniform. 

Q. Did there come a time that you approached the defendant ? 
A. Yes, sir. : 


Q. What, if anything, did the defendant do at this time? A. As 
| 
| 
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I started to approach him, he kept looking back over his shoulder and 
rapidly increasing his pace. 

Q. Dol understand you to say he was standing in front of the 
store and you started towards his location? A. Yes, sir. 

Q. And did he then depart from in front of the store? A. Yes, 


Q. Now, when you first saw him, how far away were you? 
A. Well, between 75 and 100 feet, approximately. 

Q. Now, as the defendant began to walk away from the store, 
do you so state that he looked over his shoulder? A. Yes, sir. 

Q. And did you say anything? A. Itold him to stop. 

Q. And what, if anything, did the defendant do at this time? 
A. Well, he kept going and picking up his pace and looking back over 
his shoulder. 

Q. When you first called to the defendant, "Stop," how far 
away were you? A. I was the width of the street, which is a standard 
street, not an unusually wide one, probably about 60 feet. 

Q. Thank you, Officer. You stated that apparently the defendant 
did not heed your request to stop, is that correct? A. That is right. 

Q. Did he continue in motion? A. Yes, sir. 

Q. Now, did there come a time that you said anything else? 
A. Well, I again yelled for him to stop. 

Q. Is this the second time that you yelled? A. Yes, sir. 

Q. What would you say the time interval was, between the 
first time that you yelled and the second time? A. Approximately 
forty seconds. 

Q. Now, following the second time that you yelled, did the 
defendant stop? A. No, sir, he didn't. 

Q. How far away were you from the defendant when you yelled 
the second time? A. I had closed the gap possibly about thirty feet. 

Q. Now, following your second oral communication with the 
defendant, did you observe the defendant do anything? A. Yes, I did. 

Q. What was that? A. Put his hand.in his pocket and discarded 
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a package, an object. 
Q. What did this object appear to you to be that he discarded? 

A. Well, when he threw it, we didn't have any et our thoughts were 

that it might have been a gun. 

Q. Did you see the object fall? A. Yes, I dia, 

Q. Did you see the place where it fell? A. Yes, sir. 

Q. Now, at the time the defendant threw the obj ect, was he in 
motion or was he stopped? A. He was still on the move. 

Q. Now, did there come a time that you finally put your hands 

on the defendant? A. Yes, sir. 

Q. Was that following the second time that you yelled? A. That 
is right. | 

Q. Was that following his act of discarding this object in his 
pocket? A. Yes, sir. | 

Q. How far had he gone in feet from the distance where he 
discarded the object until you put your hands on him? A. About six 
feet. 

Q. And would you kindly describe to His Honor what movement 
you made in coming up on him, to put your hands on him? A. My partner 
and I approached him and we commented immediately that he had thrown 

Something in the yard and I told my partner to get that, I would get the 
prisoner or get the defendant, and of course I grabbed the defendant by 
the back of his raincoat and my partner went directly to the yard and 
picked up the object. | 

Q. Now, was the defendant still moving when you grabbed him by 
the raincoat? A. Yes, sir, Ihad to restrain him that way. 

Q. Was he moving in a direction away from you? A. Yes, sir. 

Q. Now, the object that he discarded, you stated you saw where 

it fell? A. Yes, sir. 

Q. Did you observe your partner pick this objdet up? A. Yes, sir. 

Q. And did you retain that object? A. Yes, sir. 

Q. What did it appear to be? A. Well, it contained five hand- 
rolled cigarettes that contained a green weed substance. 


20 


Q. And what did you do with that package of cigarettes? A. Well, 
we transported the defendant to the precinct and we kept the package with 
us and notified the narcotics agent, Mr. Ferguson. 

Q. Did he come and pick it up? A. Yes, sir, he did, we kept 
it until he got there and handed it to him. 

* * * * 
CROSS-EXAMINATION 

BY MR. GARDINER: 

Q. Officer Brewer, is that correct? A. That is right, Brewer. 

Q. On December 6, approximately one a.m., you testified that 
you observed the defendant, Mr. Drake, at the southwest corner of 2d 
and Rhode Island Avenue -- is that northwest? A. Northwest. 

Q. Officer, where were you at this particular time? A. I was 
directly across the street on the southwest corner. 

Q. Approximately how far is that? A. It is between maybe 70 
to 100 feet. 

Q. How was the defendant dressed on this particular night? 

A. IfI remember correctly, he had a tan trench coat on or a brown, I 
think they call it Army green or something like that. 

Q. Was the drug store, were there any lights on in the drug 
store, I mean this grocery store? A. Their night light. 

Q. Was there a window? A. Yes. 

Q. Did he go around and touch any of the doors or anything like 
that? A. No. 

Q. He was just standing there, looking? A. That is right. 

Q. Just looking in the window. Officer, what was the other 
officer's name who was along with you? A. Private C. T. Carlson. 

Q. Was he with you across the street at that particular time? 
A. Yes. 

Q. What did you do after you saw the defendant looking in the 


grocery store window? A. I commented to my partner -- 
Q. Iasked you what you did? A. -- a question as to what do you 
think that fellow is doing over there at the grocery store. 
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Q. Then what did you do? A. Well, we discussed it momentarily 
amongst ourselves, whether we should check him out or not. 

Q. What did you do? I am not asking you what you said. 
A. We started toward him. | 

Q. And at what particular point did you yell or signal to the de- 
fendant? A. Well, we started toward him and he started to walk south 
and as we got to the curb of the street from the point we had started, 
not more than maybe ten feet, that is when I first hollered for him to 
stop. | 
Q. Then you were ten feet from the defendant ? A. No, ten feet 
from the point where we first saw him. 

Q. Oh, from the point where you first saw him. Then how far 
were you from the defendant when you first signaled to him? A. Prob- 
ably about 70 feet. 

Q. About 70 feet. When the defendant started eouth -- is that 


south on 2d Street? A. That is right. | 


Q. And approximately how far did he go before you motioned 


to him the second time? A. The distance that you can possibly go in 
probably maybe thirty or forty seconds. It was ee I'd say, 
possibly thirty or forty feet. ! 
Q. And then the only thing that he was doing was that he was 
walking down the street and that he was looking over his shoulder? A. 


That is correct. 

Q. Now, Officer, at the second time that you tol the defendant 
to stop or whatever you told him, what did you tell him? Did you yell to 
him? A. I told him he'd better halt, he just continued going. 

Q. Was this the second time? A. Yes. 

Q. Where was the defendant the second time when you yelled 
at him to stop? A. He was just approaching the northwest corner of 2d 

and §, that is a right short block. 

Q. And eventually where did you stop the defendant ? A. On the 


southwest corner. 
Q. The southwest corner? A. Approximately 25 feet from the 
curb. 
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Q. Now, he was still just looking over his shoulder and walking 
down 2d Street, is that right? A. That is right. 

Q. Did you notice anything unusual about him besides looking 
over his shoulder? A. Well, when he put his hand in his pocket, that 
alerted us. 

Q. Well, when did he put his hand in his pocket? A. I guess we 
were about 20 or 25 feet from him. 

Q. And when did he bring his hand out of the pocket, did he bring 

it out right away? A. Well, as much time as it would take to 
put your hand in and take something out, I imagine, but we were within 
maybe six or seven feet when he took his hand out with the object. 

Q. So then the time he put his hand in his pocket and brought out 
this -- did you say a cigarette package? A. DidI see it? 

Q. Yes, did you see a cigarette package? A. I couldn't determine 
what it was at the moment. 

Q. So you didn't know what he threw in the bushes? A. Not as 
it was going through the air, I couldn't see, no. 

Q. Didn't you say yesterday on the motion to suppress evidence 


that you saw a Salem cigarette package? A. Yes, sir, I saw it hit the 


ground. 

Q. Did you see it? A. When he threw it, we didn't know exactly 
what it was until it hit the ground, we could tell it was a cigarette pack, 
I couldn't read the name on it. 

Q. And you said when he first put his hand in his pocket that you 
were about 25 feet from him? A. No, I was closer than that. 

Q. Didn't you just say that? A. No, sir. 

Q. Allright. How far were you from the defendant when he 

first put his hand in his pocket? A. About six or seven feet. 

Q. Were'both you and the other police officer together? A. Yes, 


Q. You were walking side by side? A. Oh, no, there was a space 
between us. 
Q. All right. Then at the time that he took his hand out of his 
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pocket and threw this cigarette package into the bushes, you say you 
were six feet from him? A. Yes, sir. 

Q. Officer, isn't it a matter of fact that he had stopped? A. No, 

| 

Q. When you yelled to him that second time? A. No, sir, he 
didn't stop until I stopped him. 

Q. Officer, where was -- yesterday on the bon to suppress, 
you stated that the defendant had a cigarette, that he threw away a cig- 
arette, also? A. Yes, sir. 

Q. And that you were approximately six feet away from him at 
that particular time? A. No, sir, I didn't state that. 

Q. When did he throw away the cigarette? A. When I was almost 


within reaching distance of him, arm's length, he dropped it immediately 
as I went to grab him, or threw it down. | 

Q. Officer, didn't you state yesterday on the motion to suppress, 
that you were approximately six feet from the defendant when he threw 
away his cigarette? A. I don't recall that I did, no, sir. 

Q. Officer, could you be mistaken about that? | A. I don't think 
so; I could be, yes. | 

Q. Officer, what did you do after you grabbed the defendant in 
back of the belt? A. I held onto him while my pantney picked up the ob- 


ject. 


Q. Was there any conversation between you arid the defendant 
before that time? A. Before I grabbed him? | 
Q. Yes. A. Only to stop, that is all. 
Q. You didn’t make any -- you didn't yell to him, if you had 
taken one more step, you would have been floating up in the clouds, or 
something to that effect? A. I may have said something else, but it 


wasn't that, no, sir. 
Q. What did you say, if you can remember? A. I don't recall. 
I say I could have said something else, I don't remember. 
Q. Officer, you had no idea what was in that cigarette package, 
did you, when you grabbed hold of the defendant? A. No, sir. 
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Q. Was there any conversation between the defendant and your- 
self, after -- A. Yes, sir. 

Q. -- after you had grabbed hold of him? A. There was. 

Q. What was the conversation? A. First place, I asked him what 
it was. He didn't know. I asked him why he had thrown it. He said, "It 
is not mine."’ We told him, we both interchanged conversation with him, 
that we saw him throw it. We asked him where he had been, where he 
was going. 

Q. Did hetell you where he had been? A. Yes, sir. 

Q. Did he tell you where he was going? A. Yes, sir. 

Q. Any further conversation? A. Well, my partner and I dis- 
cussed it there in his presence and told him what we thought it was. He 
said he didn't know anything about it. We asked him what he was doing 
out there at that unusual hour and so far away from his destination. 

Q@. Where did he tell you he was going? A. Andrews Air Force 
Base. 

MR. GARDINER: Your Honor, indulge me just a moment. 

THE COURT: Certainly. 

BY MR. GARDINER: 

Q. Officer, didn't he tell you that he was going over to 25th 
Street, S. E. ? A. Not that I recall, no, sir. 

Q. Is it possible that he told you that? A. That he was going or 
had been ? 

Q. That he was going over to 25th Street, S. E., some place on 
25th Street? A. Not that I know of, the only thing I can remember him 
saying was that he was going back to Andrews Air Force Base. I asked 
him how he was going to get there and he said something about a street- 
car. 

Q. Officer, you didn't make any preliminary field test with the 
narcotics on the scene of the arrest? A. No, sir, we are not equipped 
to do that, that was made by the narcotics department. 

Q. And you just had, after your partner had picked up the pack- 


age and opened it, there were five cigarettes? A. Yes, sir. 
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Q. Inthere. And then you took the defendant around to the police 
station? A. Yes, we opened one of them, one of the cigarettes on the 
Scene to try to determine what it may be, and as I stated before, the only 
thing that we could decide, that it was a green weed type substance. 

Q. Officer, did Mr. Drake tell you he was stationed at Andrews 
Air Force Base and he was going over to 25th Street? A. He told me he 
was stationed at Andrews Air Force Base. I don't recall him saying any- 
thing about 25th Street. 

* * * * 
REDIRECT EXAMINATION 
BY MR. WARNER: 


* * * * * 


Q. I think I will rephrase the question. Officer, you observed 
this defendant discard something just before you placed him under ar- 
rest? A. That is correct. | 

Q. You later recovered the object and determined it to be a 

| 


package of cigarettes? A. Yes, sir. 
Q. Which package you turned over to Detective Ferguson of the 
Narcotics Squad? A. That is correct. | 
Q. Is there any doubt in your mind that the obj ect which you saw 
the defendant discard is the same object that you later determined to be 
a package of cigarettes with the Salem marking on it? A. No doubt at 
all. | 


* * * * * 


MR. WARNER: At this time, Your Honor, oe for the de- 
fense and counsel for the government would like to advise the Court of 
a certain stipulation and if Iam incorrect, Mr. Gardiner, Iam sure, will 


correct me. It is stipulated between counsel that if Detective Ferguson 
were called to the stand, he would testify that on the evening of December 


6, 1959, he received from Officer Brewer, who just departed the stand, 
a certain cigarette package containing several cigarettes, having 

the Salem label on it. That he performed a preliminary field test and 

determined it to be marihuana, that he in turn took this same package, 
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transmitted it to the United States chemist. If the United States chemist 
was called as a witness, he would testify he performed certain chemical 
examinations on these cigarettes and that he determined it to be marihuana 
as defined in the Code, in Title 26 United States Code, Section 4761. 
Detective Ferguson would further testify that he, on December 6, 
1959, following the arrest of this defendant, inquired of the defendant as 


to whether or not he had any revenue stamps as defined by Sections 4741 
(a) and 4744 of Title 26, United States Code. The defendant stated that 
he paid no such tax nor had he paid any, nor did he have any evidence of 


such tax. 

Have I correctly stated that ? 

THE COURT: Is that correct, Mr. Gardiner? 

MR. GARDINER: Yes, Your Honor. 

MR. WARNER: The chemist would further testify that he did 
examine these cigarettes and determined that it contained about some- 
where in the neighborhood of 500 milligrams of marihuana. 

And that is all, Your Honor, and the government rests its case. 

THE COURT: Do you offer that in evidence at this time? 

MR. WARNER: I offer the stipulation in evidence, yes, Your 
Honor. 

MR. GARDINER: There is no objection, we consent to that. 

THE COURT: But you object to the evidence, itself, being in- 
troduced? 

MR. GARDINER: Only upon my previous objection, Your Honor. 

THE COURT: Well, you renew it at this time? 

MR. GARDINER: Yes, Your Honor. 

MR. WARNER: And the government is only offering at this time 
the contents of the cigarette package, as opposed to the cigarette that 
was abandoned on the street. 

THE COURT: You are objecting to the Court receiving in evidence 
that package? 

MR. GARDINER: Yes, Your Honor. 

Your Honor, if I may just for a brief moment renew my motion 
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to suppress and for judgment of acquittal. Your Honor, I won't repeat 


everything I repeated yesterday with regard to my argument, I will just 
say that here the police officers did not have probable. cause to believe 
that the defendant had committed a crime in their presence and that the 
arrest was unlawful and that the later subsequent seizure by the police 
officers of the marihuana is in violation of the defendant's constitutional 
rights and that the defendant, even though, as he testified yesterday, he 
said that the reason that he threw the marihuana cigarettes away was 

because he knew that the police officers were going to search 
him, and Your Honor has so held that the narcotics on the marihuana was 
abandoned by the defendant. I would just like to say, Your Honor, that 
in order to have abandonment, there must be a total desertion on his 
part and with the intent -- not having any intent later to retrieve the 
narcotics. I would like to say just because the defendant threw this 
package of cigarettes containing the marihuana into the bushes, there is 
no proof to show that he intended to abandon the narcotics. 

And with regard to the Williams case and the Henry case and the 
Green case, Your Honor, I would just like to reiterate, I won't go into 
them today but I would like to have that made a Bae hereof, and we ask 
Your Honor again to suppress the evidence. 

THE COURT: All right. Regarding the motioh pending before 
the Court, the Court feels that the arrest, when the arrest took place, 
is of consequence to the ruling on the motion. The Court holds that 
when Officer Brewer restrained the defendant Drake's movement and 
restrained his freedom or his liberty of movement, actually took place 
at the time of the physical restraint; that is, the movement of the de- 
fendant Drake was not interfered with at the time the officer told him to 
stop, because the Court finds from the testimony that the defendant 
Drake did not stop and that subsequent to that, Officer Brewer, I believe 

the testimony was, took the defendant by the raincoat. The Court 
finds that that is the time that the arrest was made. | 

The Court, in view of that, denies the motion and receives in 
evidence the stipulated package of marihuana. 
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to suppress and for judgment of acquittal. Your Honor, I won't repeat 
everything I repeated yesterday with regard to my argument, I will just 
say that here the police officers did not have probable cause to believe 
that the defendant had committed a crime in their presence and that the 
arrest was unlawful and that the later subsequent seizure by the police 
officers of the marihuana is in violation of the defendant's constitutional 
rights and that the defendant, even though, as he testified yesterday, he 
said that the reason that he threw the marihuana cigarettes away was 
because he knew that the police officers were going to search 
him, and Your Honor has so held that the narcotics or the marihuana was 
abandoned by the defendant. I would just like to say, Your Honor, that 
in order to have abandonment, there must be a total desertion on his 
part and with the intent -- not having any intent later to retrieve the 
narcotics. I would like to say just because the defendant threw this 


package of cigarettes containing the marihuana into the bushes, there is 
| 


no proof to show that he intended to abandon the narcotics. 

And with regard to the Williams case and the Henry case and the 
Green case, Your Honor, I would just like to reiterate, I won't go into 
them today but I would like to have that made a part hereof, and we ask 
Your Honor again to suppress the evidence. | 

THE COURT: All right. Regarding the motion pending before 
the Court, the Court feels that the arrest, when the arrest took place, 
is of consequence to the ruling on the motion. The Court holds that 
when Officer Brewer restrained the defendant Drake's movement and 
restrained his freedom or his liberty of movement, actually took place 
at the time of the physical restraint; that is, the movement of the de- 
fendant Drake was not interfered with at the time the officer told him to 
stop, because the Court finds from the testimony that the defendant 
Drake did not stop and that subsequent to that, Officer Brewer, I believe 

the testimony was, took the defendant by the raincoat. The Court 
finds that that is the time that the arrest was made. | 
The Court, in view of that, denies the motion and receives in 


evidence the stipulated package of marihuana. 
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MR. GARDINER: Your Honor, the defendant will stand on the 
motion and we rest in this case. 

MR. WARNER: Both sides rest, Your Honor. 

THE COURT: All right. The Court finds this defendant guilty as 
charged. The defendant in this case will be committed to the custody of 


the marshal and there will be a presentence report. 
* * * * 


[Filed March 9, 1960] 


JUDGMENT AND COMMITMENT 


On this 4th day of March, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, James S. 
Gardiner, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a finding of guilty of the offense of VIOLATION OF 
SECTION 4744(a), TITLE 26, U. S. CODE as charged and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative pursu- 
ant to Section 5010(b), Title 18 of the U. S. Code, under the provisions 
of the Federal Youth Corrections Act, as amended by Public Law No. 
85-752. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Leonard P. Walsh 
United States District Judge 
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[Filed March 11, 1960] | 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 
I, Edward Drake, Jr., being first duly sworn according to law, de- 
pose and say that I am the in the above-entitled cause, and in sup- 
port of my application for leave to proceed in said cause without being re- 
quired to prepay fees or costs, state as follows: | 


1. That Iam a citizen of the United States. | 
2. That because of my poverty I am unable to! pay the costs of said 
suit or action. 


That I am unable to give security for the same. 


That I believe I am entitled to the redress I seek in said suit or 
action. 


That the nature of my cause of action is briefly stated as follows: 
that I was unlawfully arrested and that marihuana was unlawful- 
ly taken from me without a warrant. 


/s/ Edward Drak, Jr. 
[Jurat 4th day of March, 1960] 
Let the applicant proceed [on appeal(handwritten) ] without prepayment of 
costs [and be furnished a transcript of the proceedings at the expense of U.S. 
(handwritten) ]. | 


/s/ Leonard P. Walsh, JUDGE 


| 

| 

Name and address of appellant - Edward Drake, Jr. Name and address of 

appellant's attorney - James S. Gardiner,1Thomas Circle, N.W. #205, 

Wash., D.C. Offense, 26 USC 4744(a). Concise statement of judgment or 

order, giving date, and any sentence - March 4, 1960, sentenced under Youth 

CorrectionAct. Name of Institution where now confined, ifnot on bail - D.C. Jail. 
I, the above-named appellant, hereby appeal to the United States Court 

of Appeals for the District of Columbia Circuit from the above-stated judgment. 


/s/ Edward Drake, Ir. 
Appellant 


March 4, 1960 /s/ James S. Gardiner 
Date Attorney for Appellant 


[Filed March 11, 1960] 
NOTICE OF APPEAL 


